IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS ) MDL NO. 1203
( PHENTERM NE/ FENFLURAM NE/
DEXFENFLURAM NE)
PRODUCTS LI ABI LI TY LITIGATICN
TH' S DOCUMENT RELATES TO :
SHEI LA BROWN, et al .
V.

AMERI CAN HOVE PRODUCTS )
CORPCORATI ON ) ClVIL ACTI ON NO. 99-20593

VEMORANDUM AND PRETRI AL ORDER NO.

Bartle, C. J. February 2, 2007
Before the court is the notion of Carrie Taylor, a
Class Menber in the Diet Drug Nationwi de C ass Action, "for |eave
to appear instanter and to accept late settlenent registration.”
Ms. Taylor failed to obtain a private echocardi ogram and submi t
her Blue Registration Formto the American Home Products
Settlement Trust (the "Trust") before the deadlines to register
for benefits and preserve her opt-out rights under the Diet Drug
Nati onwi de Cl ass Action Settlenment Agreenment ("Settlenent
Agreenent") with Weth, Inc.? She mai ntains, however, that her

del ay was due to "excusabl e neglect."”

1. Prior to March 11, 2002 Weth was known as Anerican Hone
Product s Cor porati on.



I .

According to Ms. Taylor's notion and acconpanyi ng
affidavit she was prescribed and took the diet drugs commonly
known as fen-phen? from approxi mately January 1997 until June
1997. Beginning in February 2003 Ms. Tayl or began to experience
heal t h probl ens and sought nedical attention. She was given two
echocardi ograns, one on April 15, 2003, and a second on April 29,
2003. She was subsequently given a heart catheterization on
May 16, 2003, after which her doctors diagnosed her with mtral
val ve di sease and recomrended t hat she undergo mtral valve
repai r/replacenent surgery. M. Taylor underwent mtral valve
repai r/replacenent surgery on July 18, 2003.

Ms. Taylor maintains that the nost |ikely cause of her
mtral valve di sease was the diet drugs she ingested. However,
she clainms that she was not aware of the ongoing litigation
concerning diet drug related injuries until approxinmately the
time of her mtral valve repair/replacenent surgery. At that
time she hired a | awyer to pursue her clainms as a class nenber
under the diet drug class action settlenment. M. Taylor's first
| awyer failed to take any steps to secure Ms. Taylor's

registration with the Trust, in part because the | awer was

2. "Fen-Phen" is widely used to refer to the conbi nation of the
di et drugs Fenfluram ne and Phenterm ne. Fenfl uram ne, marketed
under the brand nanme Pondimn, and the later related drug

Dexf enfl uram ne, marketed under the brand nane Redux, were sold
by Weth and are the subject of the Settlenent Agreenent. M.
Tayl or does not specify whether she was prescribed Pondimn or
Redux.
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unabl e to obtain medical records showi ng that Ms. Taylor had been
prescri bed fen-phen.® M. Taylor retained her current |awer in
January 2004. In February 2004, he successfully | ocated her

medi cal records. M. Taylor then submtted a Blue Registration
Fornt to the Trust on March 3, 2004 and a Green Benefits Fornt in
July 2004.

By letter dated Septenber 1, 2004, the Trust, which was
established to pay benefits to qualifying C ass Menbers, inforned
Ms. Taylor's lawer that it would not process Ms. Taylor's claim
The letter read, in part:

As you are aware, the deadline for

registering with the Settlenent was not |ater

than May 3, 2003. M. Taylor's claimis not

only late by that deadline, but also for the

deadline for a privately obtained

echocardiogram M. Tayl or had an

echocardiogramin April of 2003, but the

deadline for a privately obtained

echocar di ogram under the Settl ement Agreenent
was January 3, 2004.°

3. M. Taylor clainms that she was prescribed fen-phen by Dr.
Passi as at Suburban Internal Medicine in Colunbus, GChio. Dr.
Passias left the practice of nedicine and relinquished his
medi cal |icense in 1998.

4. The Bl ue Registration Form was one of the registration forns
avai lable to C ass Menbers to register for benefits with the
Trust.

5. Cl ass Menbers were required to conplete the G een Benefits
Form in addition to the Blue Registration From to receive
Matrix Benefits fromthe Trust under the Settl enment Agreenent.

6. The reference to January 3, 2004 is a typographical error.
As discussed in nore detail below, the deadline to obtain a
private echocardi ogram under the Settl enment Agreenent was
January 3, 2003.
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Mem in Supp. of Pl.'s Mdt. to Appear Instanter, Ex. B

After receiving notice fromthe Trust that it would not
process her claim M. Taylor filed the current notion.

1.

The Settl enent Agreenent approved by this court in
Pretrial Order ("PTO') No. 1415 provides strict deadlines for
Cl ass Menbers to seek Matrix Benefits’ fromthe Trust. The
Settl ement Agreenent provides, in part:

The follow ng C ass Menbers, and only such
Cl ass Menbers, shall be entitled to the
conpensati on benefits fromFund B ("Matri x
Conpensati on Benefits"):

a. Di et Drug Reci pients who have been
di agnosed by a Qualified Physician as
FDA Positive or as having MId Mtral
Regurgi tati on by an Echocar di ogram
performed between the commencenent of
Diet Drug use and the end of the
Screening Period and who have registered
for further settlenent benefits by Date
2, [May 3, 2003]

Settlenent Agreenent 8 IV.B.1l.a. (enphasis added).

This Settlenment Agreenent provision inposes two
deadl i nes on C ass Menbers. First, O ass Menbers who did not
participate in the Screening Progranf were required to obtain a

private echocardi ogram and consequently have been di agnosed with

7. Matri x Benefits are payable from Fund B, created in the
Settl ement Agreenent to conpensate C ass Menbers who have
devel oped Matrix-level conditions, or will devel op those

conditions in the future. Settlenment Agreenent 8 |V.B.-C

8. The Screeni ng Program provi ded Transt horaci ¢ Echocardi ograns
and associated interpretive physician benefits to eligible O ass
Menbers. Settlenment Agreenent § |1.50. See also id. at

88 IVVA l.a &I1V.A 2. b.
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FDA Positive or MId Mtral regurgitation fromthe tine they
began using diet drugs until January 3, 2003, the end of the
Screening Period. Second, Cl ass Menbers were required to
register with the Trust by May 3, 2003. Nunerous forns,
i ncluding the Blue Registration Formwere available to C ass
Menbers to register with the Trust. As specified in the
Settl ement Agreenent, C ass Menbers nust neet both deadlines to
be entitled to Matrix Benefits.

The deadl i nes inposed by the Settlenment Agreenent may
be extended if the novant can show his or her failure to neet the

deadl i nes was due to "excusable neglect.” In In re Othopedic

Bone Screw Prods. Liab. Litig., 246 F.3d 315, 323 (3d Cr. 2001),

our Court of Appeals reiterated the Suprene Court's anal ysis of

excusabl e neglect as set forth in Pioneer Inv. Servs. Co. V.

Brunsw ck Assocs. Ltd. P ship., 507 U S. 380 (1993). Four

factors shoul d be eval uated when deci di ng whet her excusabl e

negl ect exists: (1) the danger of prejudice to the non-novant;?®
(2) the length of the delay and its potential effect on judicial
proceedi ngs; (3) the reason for the delay, including whether it

was Within the reasonable control of the novant; and (4) whether

t he novant acted in good faith. Pioneer, 507 U S. at 395; Bone

9. We note that a significant anount of tinme has passed since
Ms. Taylor filed her notion. |In considering the notion, we shall
| ook at the status of the Settlenment Agreenent and the Trust as
it was in late 2004. It would be inequitable to consider the
present circunstances, nore than two years after this notion was
initially filed and fully briefed by the parties.
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Screw, 246 F.3d at 322-23. W shall discuss each of these
factors in turn,

Ms. Taylor argues that allowi ng her late registration
with the Trust would pose no danger of prejudice to non-novants
since Weth has already funded the Trust. Including her claim
Ms. Taylor maintains, will not affect the total anount Weth wl|
have to pay into the Trust. M. Taylor's argunent does not take
into consideration that there is nore at stake in this litigation
than sinply Weth's funding obligations. The finality provided
by the Settlement Agreenent to Weth, the Trust and other C ass
Menbers has been of paranount inportance throughout the
adm nistration of the Settlenment Agreenent. Finality is not only
important to Weth, but also to the Trust so that it can consider
applications for Matrix Benefits and provi de those benefits to
injured Cass Menbers in a tinely manner. |If Ms. Taylor's notion
was the only one of its kind, her late registration may pose
littl e danger of prejudicing the non-nmovants. M. Tayl or,
however, is certainly not alone. "Although the adm ssion of any
particular claimant nmay not in itself cause a substantial drain
on the Trust, allowing this clainmnt to escape the firm deadlines
set forth in the Settlenent Agreenment ... wll surely encourage
others to seek the same relief.” PTO No. 3923, at 3.

The length of the delay in neeting the registration
deadl i nes nust al so be considered. The January 3, 2003 deadline
to obtain a private echocardi ogramwas not an arbitrary date.

This date, marking the end of the Screening Program was

- 6-



carefully chosen in light of evidence that the later the
di agnosis the greater the likelihood that the C ass Menber's
mtral valve regurgitation was not cause by diet drugs. 1ln re
Diet Drugs, 2000 W. 1222042, at *46-*47 (E.D. Pa. Aug. 28, 2000).
Diet drug induced mtral valve regurgitation is not |atent and
can be detected by an echocardi ogram after the C ass Menbers
ceases use of the drugs. 1d. Simlarly, the deadline to
register with the Trust was set to give Cass Menbers anple tine
to conplete the necessary forns and submt themto the Trust. 1In
Ms. Taylor's case, she did not have an echocardi ogramuntil three
nmont hs after the deadline to obtain a private echocardi ogram had
passed and did not submt the Blue Registration Formto the Trust
until ten nonths after the registration deadline. This is not an
insignificant amount of time. To allow Ms. Tayl or these |engthy
extensions would undermne the finality of the Settl enment
Agreenment and open the door to simlarly situated C ass Menbers
who are presently tine-barred.

Ms. Taylor also argues that she has valid reasons for
m ssing the deadlines and that the delay was not within her
control. She namintains that she was not aware of the diet drug
class action until approximtely July 18, 2003 and that once she
was aware of the class action, there was further delay in
registering with the Trust because her first |awer was unable to
| ocate her prescribing physician.

Rul e 23 of the Federal Rules of G vil Procedure states:



"For any class certified under Rule 23(b)(3), the court nust

direct to class nenbers the best notice practicable under the

ci rcunst ances, including individual notice to all nmenbers who can

be identified through reasonable effort.” Fed. R Cv. P.
23(c)(2)(B). An extensive notice plan was put in place to inform
all C ass Menbers of the Settlement Agreenent. See PTO No. 1415
at 79-87. W have previously stated that the notice plan was the
"best notice practicabl e under the circunstances" and concl uded
that it was "highly successful.” PTO No. 997 { 15 at 8; PTO No.
1415 at 83. The publicity surrounding the Settlenment Agreenent
was not limted to just television, which Ms. Tayl or says she did
not watch. A summary notice was prepared and published in a
vari ety of newspapers and nagazi nes. PTO No. 1415 at 81-82.
Anal ysis of the notice plan concluded that "97% of wonen between
the ages of 25 and 54 viewed one or nore fornms of televised or
printed notice an average of 10 tinmes.” 1d. at 22. W have
concluded in the past, and still believe, that the notice plan
wel | exceeded the "best notice practicable under the
ci rcunst ances. "

Furthernore, in regards to Ms. Taylor's late
registration with the Trust, the additional delay while her
| awyers | ocated nedical records to show i ngestion was
unnecessary. M. Taylor argues that since her |awer was unabl e
to | ocate the prescribing physician to obtain her nedical records

or a declaration that she was prescri bed Pondi m n or Redux, she



could not register with the Trust. However, the Settl enment
Agr eenent st ates:

Submi ssion of a PINK FORM or BLUE FORM t hat

has not been fully conpleted shall be

sufficient to "register” the C ass Menber for

benefits, provided, however, that the m ssing

i nformation nmust be submitted in order for

the C ass Menber to receive any benefits

under this Settlenment Agreenent.

Settl enent Agreenment 8§ VI.C. 2.b.

Ms. Taylor's first lawer's inability to |ocate the
prescri bi ng physician therefore did not preclude her fromtaking
the initial step of registering with the Trust.

Finally, we have no reason to doubt that M. Tayl or
acted in good faith. However, the danger of prejudice to non-
novants and the |l ength of, and reasons for, the del ays weigh
heavily in favor of finding that Ms. Taylor's actions do not
constitute excusable neglect. Accordingly, M. Taylor is not
entitled to extensions of the applicable deadlines and she is out

of time to register with the Trust for benefits.
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AND NOW on this 2nd day of February, 2007, for the
reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED that the notion of Carrie Taylor to appear instanter and
accept late settlenent registration is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



